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I ar9)Graaf qi 4Rea1t al 71 gi uar
Name & Address of the Appellant & Respondent

M/s. Scion,Aan,Elikem,Pramukh Swami Pharma Pvt Ltd

a){ a4ftt sr 3rf) arr?gr orvials arra aa & as gr arr?gr a uR zqenfe1fr' 4)
TaT; «I8mt 2If@art at 3Nfcrf <TT ":fRla-TOT ~~~~ x-!cPill -g I

/\ny person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

,~m'.TT x-Txcf>f'< cJTT -q-.-r'()1nur 31r<fGrf :..:,

Rovision application to Government of India :

(«) ')a Una gycn 3rf@fq, 1994 at enrr aiaifa Rt sag Ty ii a a ii
'jar Ir a) r-nr qr acga aiafa grlrvr amaa '3ra fa, 4la 5l,
fa«a ·«area, rGra four, aft +ifra, 6flat {ta 'BcA', x=ffiG l=frf, ~ fcr~- : 11000·1 cJJ1
d) wnfhReg I

e

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4111 Floor, Jeevan Deep Building,
Parliament ~treet, New Delhi - 110 001 under Section 35EE of the CEA ·1944 in respect of the

·tallowing case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) -~if~ ·1ff<7f cJft f!IR'r a mat i ua ft zrf c/?l-<'811si xf fcITT:rr ~~R m 3A crnWFT
i u [)h +rwgTI qr rvsr ima umra g; mf i, z f@}#l syugrzu qysr
·r:rn\ ,1r: l~J;+'rr <11~pf if m fclml· 1-~~ 7':f 13'f T-fffr ctr >J"fctJ<TT ~ c:'1xFr §1f 13'f 1

. (ii) 111 case of any loss of goods where the loss occur in transit from a factory to a
W8rehouse or to rmotl1er factory or from one warehouse to another during the course of
processing of t:1e goods in a warehouse or in storage whether ih a factory or in a warehouse.

:-rrr-;,111· cJ'i are fa#) rz.z teer i Puffer Ga 1N <TT T-f@' cB' fctwrfur if ~~f.ff ~
tfr17f u .uuract 2yaea # Rdzmm T-f ,rft ·rd # are fas#t I; UT

· In case of rebate of duty of excise on goods exported to any count
India .qf on excisable material used in the manufacture of the goods which
country or territory outside India.
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(«) zuf? zye r yr fag fa rd # re (tar I 1;lcFl <'ITT) f.:1~_,frr f~)~H ·rpn

"f.f@ ID I
(c') In case of goods exported outside India expo1i to Nepal or Bhutan, without payment of

duty.

er sif on at sqr«a gre # yrar fg uit sq@t z#nr a n{ & sii
ha arr sit gr at gi fa # arfa 3mgr, rfl # tr nRt RI # II
mff T-f fcm=r 3~ (-;:t.2) 199s tTRT 109 &RT~ -~ ~ ID 1

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ (kct1<'i1 ~ (3llfrB) PlllJ.Jlq&-1'\ 2001 cfi f.n:r:r g cfi 3fulfrr fcrR1fcf·cc rrrf?f x:r01n
~-8 T-f GT TTfa<TT T-f, 1f9a are a uf am#r )fa f2#fa z.f ~~ T{Nf cfi ~ll"c'I\[ 1Ff-3ff~~T -~ci
3~ 3~ c1~ GT-GT TTfa<TT cfi x-JT;?.T ~ 3~~ \ifRf "'cfli%-i:[ L Ur er rlr <. 4l
~wt cfi 3:fc=llm mxr 35-~ -r-r AtTTRc'f tB1" a yuar # ad rt lI--o a1art d1 Ila
ft atafez 1

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the elate on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) f~:~ 3TrcfcR cf) x-_TTq Grgi ic.va v arr qt m mTx1 ·c,JTf r?r cfi· -,Fill l] 200 / · -

-c#l~ «rent at srg 3ih ui vier va va ala 'G[fJGT "ITT cTT 1 ooo / - atr quart 4
GTg I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than ~upees OnE;
Lac.

v#tar gyca, 4hu gr4 glen vi tam aft; Inf@raw qf 3r)Gr
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(4) air1 sniazyca 3r@fr, 1944 #l eIT 35- uom/35-~ cfi 3RflTTf:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

aafifa aRRoa 2 (4) a iaag rn srra a an9lt, ar#hit a nmraa ii
ggc, a€tr sari re vi alas 3fl#tr nnf@raw (Rre) al ufrr ea)r ff,
31i3J.Jc\lcillc\ T-f 3TT-20, ~~~cbA.Ji-3°-s, irmufr -;,TR, 31i3J.Jc\lcill~-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Trilxinc1I
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmeclabacl : 3BO 0'16. i11

case of appeals other than as mentioned in para-2(i) (a) above. ·

.C):

0--..

(2) #ta snr«a zrca (3r9a) Praia6), 2001 c1ft 1:.mr 6 cf) 3tctifc:r 1:flT;f ~-.{[-3 -rr r::i\':,fPd
fang arr 37@l#tr uarf@ravwi a6t nu{ 3rat # fag 3r9 fas; ng arr t a ufrif ft
\JJ6T '30Tlcf zycn at air, ans at air 3j amn mzrr #fr wT; 5 C"I I 1'.£f m ~x-m ·c11Tf % "et
-..t'1ll '-!" 1 ooo /- 1:1mr ~~\i'AI M· 1 \JJ6T UTT zca at it, nsr t ii ('llR c-1Tm:ii· ·1Frr -qpr1-;-:n
~ 5 m m 50 ~ "c'lq, m cTT ~ 5000 / - i:ifm '}I \JI--TT 5Pfr I \Jl61 mCITG "!["<i•ll cl~T Trr1r,
~\If ~ -i:rrr 31N wnm ·TIT 4if1 T; 5o al4 IT \Nffi i3'llTc\T t emf ,fril:l·ct 1 ooot) / - r1~) xr
n\----,---J;+ ~ .,,.0,. ~ -,,=,-r r,,- Rn _;,... ' ' FcB >,'?-,,-- ' ,. • • .C,, :>,.
-1-1\J1'11 01•11 1 q,1 '-Pr--:-, xii31llcb I n ITH ql a 4 gTq q I T I4el qi UR 1 -~.rt
zrreen fan mfr pr4s~a 1R?f cB" ~ ~~ cITT "ITT

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescri.l:?ft~ under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(onewhich.at .. least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs. ·10 . .

,ryJl'ie__r:e-1:irnountdf duty/ penalty/ demand /.refund is upto 5 Lac, 5 Lac to 50 Lac and abo r:
/,-{i-13spectively :in th.e form of crossed bank draft in favour of Asstt. Registar of a bran •_.._-,,.:;,;,.,..,;; .:.!.•

±$ %i·\ '::- - \ •..,,. -~-', .' -- -:.' :·e



+%;gr2A--
nominate public sector bank of.the place where t11e bench of any nominate public sector bank of
the place where the bench of the ;if'.ribunal is situated ;

· (3) irftt gr am ] a{ ye 3ravl as rm)yr ii t it re@la per sitar a fg ha cITT :fR1Ff~
int a fn umr nfg su er sha g; gt fa frat u8) arf aa a frg zunferf 3rfr#rt
;. ,'.Hlllf8i:p-./Uf cnr ya r~)e zar €lanl at va am4a fa5at urmr t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to tl·.e Appellant
TribuncJI or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria worl< if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ~Il<Tl<:P1 gees or@)fa 197o rem vis)f@era #t~-1 cfi 3Rff@~~ 3f:If!R
,'Fftf or)a zn Tei Ir?gr zrenfnf Rufu q1f@rant ms r@la at v uf 1:Jx
'!11.6.50 th) cITT ;;qllllc-Vi ~ fbR: c1TfT m.--JT ~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) -~;;:r 311-< viif@rt qr+cai at first a} ara mr-rr cJt)- 3it aft err- ansffa flu urar &
DT1° ~·lMr zyen, a) suer zyc vi @larax 3r4tu naff@rav (a»ruff4f@) Fill11, 1982 if
ff2a

- Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service·Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) +flam yea, car 3eua yea vi para 3r0)ttzr uf@rawr (@@le4a hW .wfu>r c)1~dl
)».-4rzr3qr yen 31f@)ferzra, &&y frat 39 h 3iufa f@arr(ican-.) 3ff@ferrar 2o(2oy ft
ti&arr 29 feria: a€.ec.26&y 5l ft fa#hr 31f@1fez1rG, &&% cffi" <trRT C 3 cf>3irfpara at aft rapRt
~Jr$·(;, riHT ~Rrc, fr are qa-fr 5rar near 31fear &, arf fa zr err ~ 3-@CT@"~~~)- crrc;11
Jr:triffi:rbfmw 'c;T:f"'clw:)}r~ fl" 3m)cfirzt
).8zr5Ula grer ud ~~ h3irofaaijn fcITTrwTzeaiierr sn@?

(i) <tfRT 11 tr h 3iair fffRa '{cfid=f

(ii) rl Ga Rt 4l are aaa if?r
(iii)

·· ., JlfJ)· GfQ!c'f~- fen grnr ahanr fa4tr (@i. 2) 3f@0fua1, 2014 in 3rrrJrqa fa4l3r4tar If@arrh
:/fdH\T fcl·ilHT$r "{=~ 3f:0lr "Qcf 3f\th;f ~~ ;;,tJ- ~)er)- I

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax

· under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

-)Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) sr 3r2erh inf or4r uf@rasur h rarer sariyea 3rzrar yea zn avs faafa ptaairfr wrz grc
so%a[rareru 3it izihuausfa@azlaavs 10% 1arrurGrma4re]

(6)(i) In view of above, an appeal against this order shall lie befor
payment of 10% of the duty demanded where duty or duty and penalty
penalty, where penalty alone is in dispute."

.... -

·o··\. "
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ORDER-IN-APPEAL

This order arises out of following four appeals, which involves common issue

filed by the Assistant Commissioner of CGTST & Central Excise, Kalol Division,

Gandhinagar Commissionerate [hereinafter referred to "the department"] in terms

of Review Order of the Commissioner of CGST, Gandhinagar, against Order-in

Originals mentioned below [hereinafter referred to as "the impugned order"] passed

by the Assistant Commissioner of CGST & CEx, Kalal Division [hereinafter referred

to as "the adjudicating authority] against parties mentioned against the impugned

order [for short-respondents].

·o··..

Pharma

l<h Swami
a Ltd

Pharma

harma Pvt

nclent's
----

S No Appeal No. Impugned order No.& date Review order Resp0
No. & date name

1 21/RA/GNR/18 01/AC/CGST/2018-19 09/2018-19 d tel Scion

19 dated 23/28.05.2018 05.09.18 pvt Lt

2 25/RA/GNR/18 07/AC/CGST/2018-19 21/2018-19 dtd Aan P

19 dated 29.05.2018 10.09.18 Ltd

3 26/RA/GNR/18 06/AC/CGST/2018-19 14/2018-19 dtd Elikem

19 dated 29.05.2018 05.09.18

4 29/RA/GNR/18 05/AC/CGST/2018-19 03/2018-19 d tel pramu

19 dated 29.05.2018 05.09.18 Pharm

» ·

O.•-·

time barred as no suppression was proved. Since the department has filed an

appeal before CESTAT, all the above show cause notices issued to the respondents

were kept in call book. The CESTAT, vide order d •• has rejected the

8

2.1 Meanwhile, in an identical matter in respect of M/s Rhombus Pharma Pvt Ltcl,

Commissioner (A) had dropped the proceedings initiated by show cause notices as

2. Briefly stated, the facts of the cases are that the respondents were engaged

in manufacture of goods falling under chapter 30 of CETA and were availing SSI

exemption under Notification No.08/2003 dated 01.03.2003 as amended in the year

2001-02 to 2005-06 for their own production and paying duty for the clearance of

loan licensees from the first clearances. The respondents were falling within the

definition of Rural areas as defined in para 4 of the said notifications; that as per

clause of the said notification, goods manufactured in "Rural area" and cleared

under others brand name are eligible for inclusion in SSI exemption up to a
clearance of Rs.100 lakhs in any financial year. However, the respondents were

choosing to pay the full rate of duty on the goods bearing the brand name of

others. The respondents by not clubbing the clearance values of ·the goods

manufactured for various loan licensees and by availing SSI exemption for the

periods of 2001-02 to 2005-06 resulted a short payment of central excise duty.

Therefore, show cause notices were issued to the respondents for recovery of short

payment of duty with interest. The said show cause notices also proposes for

imposition of penalty under Section 11 AC of Central Excise Att, 1944.
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department appeal and directed to re-quantify the demand for the normal period of. -~.- ,.'- ~:-··

lfrnilation. Further, the CESTAT in case of Pharmanza India has passed an order

No.A/1330134/2009 dated 07.01.2009, wherein it has held that the duty already

paid on branded goods are required to be adjusted against the duty demanded

from the assessee and directed for re-quantification of such duty.

2.2 In view of above referred CESTAT's orders, the adjudicating authority has

decided the show casue notices, vide impugned order by dropping the demand of

beyond normal period as time barred and confirmed the demand with interest

falling within normal period. A penalty of Rs.50,000/- each was also imposed

against the respondents.

3. Being aggrieved with the impugned order, the department has filed the

instant appeals on the grounds that the adjudicating authority has failed to

· ascertc:iin the actual elate of filing of returns which is a relevant date for ascertaining

the-extended period and normal period of demand as provided in explanation 1(b)

of Section llA of CETA; that there is s difference between shaft payment

demanded in the show cause notices and total duty covered in the impugned order.

Therefore, the impugned order and deserves to be remanded back.

4. A personal hearing in the matter was granted on 25.10.2018. None appeared

from the Department side as well as for the respondent. Instead, the respondent

llus f'ilccl a cross-objection, wherein, they, inter-alia, submitted that the appeal filed

by them against the impugned order in respect of demand confirmed has already

been decided by the Appellate authority; that the Appellate authority has remanded

the case to the adjudicating authority for re-quantification of the duty in dispute for

the relevant period as per CESTAT's order. They requested to dismiss the appeal

filed by the 9epartment.

5. I have carefully gone through the facts of the case and submissions made by

'the department in their appeal and also the submissions made by the respondent.

6. At the outset, I find that the impugned order, against which the department

has filed the instant appeals, were decided by the adjudicating authority on the

basis of the Hon'ble CESTAT's order No.A/11396-11397/2015 dated 08.10.2015

against M/s Rhombus Pharma Pvt Ltd and M/s Pharmanza India. In the case of M/s

Rhombus Pharma Pvt Lt, it has been concluded that the demand of duty for the

extended period of limitation cannot be sustained and only the demand for the

normal period of limitation is sustainable. In the case of M/s Pharmanza India, the

Hon'ble Tribunal has held that the duty already paid on goods cleared by the loan

licensee is required to be adjusted again .
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I find that the respondents were filed an appeal before the Appellate

authority against the same impugned order in question in the instant appeals, with

respect to confirmation of duty short paid and the said appeals were decided by me

vide OIAs. In the said OIAs, all the cases were remanded to the adjudicating

authority with a specific direction to re-quantify the duty and adjustment of duty

against the demand, as per Hon'ble CESTAT's orders referred to above. The details

of impugned order against which the respondents filed the appeal and OIAs are as

under.

7.

b.:.....

dated

dated

dated

• dated

S No Impugned order Name of OIA NO. & Date

Io.& date respondent

1 01/AC/CGST/2018- Scion Pharma AHM-EXCUS-003-APP-90-18-19

19 - dated Pvt Ltd 14/22.09.2018

23/28.05.2018 --------

2 07/AC/CGST/2018 Aan Pharma Pvt AHM-EXCUS-003-APP-92-18-19

19 dated Ltd 14/22.09.2018

29.05.2018 ··--•·

3 06/AC/CGST/2018 Elikem Pharma AHM-EXCUS-003-APP-98-18-19

19 elated 14/22.09.2018

29.05.2018
4 05/AC/CGST/2018 Pramukh Swami AHM-EXCUS-003-APP-91-18-19

19 dated Pharma Ltd 14/22.09.2018

29.05.2018

8. I find that the instant appeals mentioned at para 1 above filed by the

department are also against the same impugned order which I have already

decided vide OIA mentioned above. The department has filed these appeals on the

grounds that the adjudicating authority has not ascertained the re-quantification or
duty, by taking consideration the actual date of filing of returns which is a relevant

date for ascertaining the extended period and normal period of demand. The

department has also contended that the adjudicating authority has not covered all

the short payment demanded in the show cause notices, while passing the

impugned order; that there is difference between total short payment demanded

and short payment dropped/confirmed, therefore, the impugned order deserves to

be remanded back.

-o-·•

their appeal are required to be'considered by the adjudicati rity and decide
• if 'the matter afresh accordingly; The respondents are all · · · e their written

submissions, if any before the a4ju4caia authory. ' •,'(.;, -'. . (~ ~ "~
·.,. . - ,, ' •. , . . ➔j ~ ~ ! '

... -.... ''"" ,::; ..., ~ ;t:l
%!:
%
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9. As regards the contention of the department that the adjudicating authority

has not ascertained the duty properly or not given any detailed justification on

which the demand was re-quantified, I find that the matter has already been

decided by me, vide OIAs mentioned above by remanding the case to verify by the

adjudicating authority according to the duty particulars paid by the appellant and

adjustment of duty needs to be made accordingly, as has been held by the Hon'ble

Tribunal in their order referred to above. As regards the second contention of the

department that the adjudicating authority has not considered the whole amount of

duty demanded while passing the impugned order, I am of the view that in the

remand proceedings of these casesthe Whole issues raised by the department in
we +
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10. In view of above disc.ussion, I allow all the four appeals filed by- the
7 . ·»

department by way of remand. The appeals stand' disposed of accordingly.
0,3

,.;:;>
Grzip)

3rrgcRf (~
Date : .11 .2018

Attested

=wl+1
(0ohananV I>t
Superintendent (Appeal),

. Central Tax,Ahmedabad.

By RPAD.

To,
M/s Scion Pharma Pvt Ltd
Plot No. 789, Sola Santej Road,
Village-Ral<anpur, Taluka Kalal
Gandhinagar Dist.

MI/s Ann Pharma Pvt Ltd
Plot No.816/1, Village-_Rakanpur, Taluka Kalal
Gandhinagar-Dist ·

M/s Elikem Pharma Ltd
Plot No.816/1, Sola Santej Road,
Village-Rakanpur, Taluka Kalal
Gandhinagar

~
M/s Pramukh Swami Pharma Ltd
Plot No.llB5/A, Santej,Taluka Kalal
G_anclhinagar.

Tllr2 Assi:;tc1nt Commissioner
CGST, Division Kadi.

Coin to:-

l.
2.
3.
4.
5.
6.

. .

The Chief Commissioner, Central Tax, Ahmedabad Zone .
The Commissioner, Central Tax, Gandhinagar.
The Assistant Commissioner, System, Central Tax, Gandhinagar
The Assistant Commissioner, CGST, Kadi Division
Guard File.
P.A.




